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STATEMENT OF THE CASE
Nature

Of The Case
Brandon Michael Alexander appeals from the judgment of the

entered

upon

the jury verdict

On

of Drug Paraphernalia.

ﬁnding him guilty 0f Trafﬁcking

in

district court

Heroin and Possession

when

appeal Alexander argues the district court erred

it

denied his motion to suppress.

Statement

An
and a
L.

Of The

Facts

employee from Blue Sky Bagel

woman were

22 —

And Course Of The Proceedings
in

Meridian reported t0 the police that a

using or selling narcotics in the store’s bathroom. (7/12/17

p. 6, L. 13.)

The man and

the

woman had been

had spent an extended period of time going back and
periods of time.

12, L. 3.)

(7/12/17 Tr., p. 15, L. 21

forth to the

p. 17, L. 10;

week

be drug paraphernalia. (7/12/17

17, L. 10; 12/29/17 Tr., p. 11, L. 9

in the store.

(ﬂ

by

the

before and

for long

12/29/17 Tr., p. 11, L. 15

skull

And now

the

man and

p.

markings

Tr., p. 11, Ls. 9-23, p. 16, L.

p. 12, L. 10.)

—

the

17

—

p.

woman

id.)

When Ofﬁcer Ludwig
description given

—

Tr.,1 p. 5,

bathroom

The employees had found a Ziploc bag with yellow and black

that they believed t0

were back

—

in the store the

man

arrived at the

employee

sitting at

store

a table.

he saw a

woman

(7/12/17 Tr., p.

matching the

6, Ls. 14-24.)

The

employee surreptitiously directed Ofﬁcer Ludwig and Sergeant Gonzalez toward the

1

Alexander attached the 7/12/17 Preliminary Hearing transcript t0 his

Support 0f Motion t0 Suppress.

(E R., pp. 53-73.)

Memorandum

in

woman. (12/29/17 TL,

p. 12, L. 11

— p.

Ofﬁcer Ludwig could not see the man,

14, L. 3.)

but thought he might be inside the bathroom. (7/12/17 Tr., p.

As soon
message.
that the

as the

woman was

using her

—

phone

cell

it

was

in the bathroom.

(Id.)

As

in the

woman

Ls. 5-21; 12/29/17 TL, p. 14, L. 11

—

p.

Ofﬁcer Ludwig

“normal person.” (7/12/17

kind of out of

it.”

Tr., p. 14, L. 11

(7/12/17 Tr., p.

17, L. 16; EX.

—

Ofﬁcer Ludwig

17, L. 16.)

p.

C

(Id.)

at

6, L.

Ludwig’s training and experience,

it

if the

man

—

p.

25 —

— p.

The male,
8, L. 20.)

p. 8, L. 20, p. 21,

0:42 t0 1:05?) Alexander’s

His movements appeared slow,

Tr., p. 21, Ls. 5-21.)

(12/29/17 Tr., p. 14, L. 11

open

using her cell phone, Ofﬁcer Ludwig

and did not appear natural and he was “almost shufﬂing.”
like a

tried to

while he attempted to see

“eyes had a very glazed-over kind of 100k t0 them.”

moving

t0 type a text

bathroom about the

identiﬁed as Alexander, exited the bathroom. (7/12/17 Tr., p. 6, L. 25

Alexander was sweating profusely.

rigid

man

the

p. 14, L. 3.)

woman was

the

knocked on the bathroom door. (12/29/17
later

—

warn

phone

(7/12/17 TL, p. 6, Ls. 14-24.)

locked.

directed Sergeant Gonzalez to contact the

was

to

to use her

Ofﬁcer Ludwig was concerned

p. 14, L. 3.)

(12/29/17 Tr., p. 12, L. 11

bathroom door, but

began

the police she

(Id.;12/29/17 TL, p. 12, L. 11

police presence.

the

woman saw

6, Ls. 14-24.)

17, L.

(Id.)

Alexander was not

Alexander “appeared t0 be
16.)

Based upon Ofﬁcer

appeared that Alexander was under the inﬂuence of a

controlled substance. (Id.)

2

At

Ofﬁcer
body camera.

the suppression hearing the district court admitted Exhibit C, a recording 0f

Ludwig’s body camera and Exhibit
(12/29/17 Tr., p.

6, L.

16

— p.

7, L. 8;

B

a recording of Sergeant Gonzalez’s

Exs. B, C.) The time references are approximate.

2

Alexander was wearing basketball shorts and had several items in his pockets that

were visibly weighing down
Tr., p. 14, L. 11

told

—

p.

(7/12/17 Tr., p. 7, L. 17

his shorts.

17, L. 16.)

abscess

if the

p. 8, L. 20;

at

0:42 to 1:05.) Ofﬁcer Ludwig then

was caused by drug use because Ofﬁcer Ludwig could

marks on Alexander’s arm.

(Id.)

— p.

(7/12/17 Tr., p.

25 —

6, L.

Ofﬁcer Ludwig

21, L. 10; EX. C. at 1:05 t0 1:29.)

—

p. 9, L. 6;

12/29/17 Tr., p. 18, L. 19

—

p. 21, L. 10.)

“crunching material” that Alexander said was a piece of

Ludwig looked

into the pocket,

he could see the

Ofﬁcer Ludwig placed Alexander
in possession

3:28.)

in restraints

of drug paraphernalia. (7/12/17

Ofﬁcer Ludwig

started t0

tin foil

(Id.)

with residue.

7

— p.

17;

ﬂ alﬁ

EX. C.

at 8:11

t0 8:55.)

Ofﬁcer

(Id.)

that

he was

also discovered that

that

Alexander had a

yellow and black Ziploc bag in the front pocket 0f his T-shirt. (7/12/17
12, L.

Tr., p. 10, L. 3

— p.

The

12, L. 17.)

state

Paraphernalia.

—

This baggie was consistent With the

information the police had received about other baggies found in the store. (7/12/17

p. 10, L. 3

a

(Id.)

During a subsequent search Ofﬁcer Ludwig discovered

p.

felt

10, L. 2; EX. C. at 1:31 to

remove the paraphernalia and

Alexander had a folding knife in his front pocket.

a “T-

Tr., p. 8,

When

and advised Alexander

Tr., p. 9, L.

felt

Ofﬁcer Ludwig also

tin foil.

(Id.)

p. 8, L. 20;

bar shaped object” that he recognized as the main vessel 0f a syringe. (7/12/17
L. 21

see track

Alexander denied “shooting up” in the bathroom.

Ofﬁcer Ludwig pat searched Alexander.
12/29/17 Tr., p. 18, L. 19

12/29/17

Alexander had something wrapped around his wrist and

Ofﬁcer Ludwig he had an “abscess.” (EX. C.

asked

—

The baggie contained what appeared

t0

be heroin.

Tr.,

(Id.)

charged Alexander With Trafﬁcking in Heroin and Possession of Drug

(R., pp. 24-25.)

Alexander moved to suppress

all

evidence seized in this

case 0n the grounds that Ofﬁcer

(E R., pp. 53-73.)
0n the motion

The

state objected.

t0 suppress.

facts available to

Tr., p. 24, L.

The

23 —

(R., pp. 76-81.)

(R., pp. 82-83.)

The

in performing a pat search.

district court

Ofﬁcer Ludwig testiﬁed

that,

held a hearing

based upon the

him, he believed that Alexander was armed and dangerous.

(12/29/17

p. 25, L. 6.)

district court

district court

Ludwig was not justiﬁed

denied Alexander’s motion t0 suppress.

(R., pp. 84-92.)

The

found, in part:

At the preliminary hearing and at the suppression hearing, Ofﬁcer
Ludwig testiﬁed that he was concerned for his safety and believed that the
Defendant was potentially armed and dangerous based 0n the female
suspect’s actions potentially alerting the Defendant to the police presence,

Defendant appearing to be under the inﬂuence of a controlled
substance, and the Defendant’s bulging pockets. Ofﬁcer Ludwig testiﬁed

the

that in his experience, persons

under the inﬂuence of controlled substances

pose a safety risk to ofﬁcers because they can act in an erratic or irrational
manner 0r lash out at the ofﬁcers. Moreover, the Defendant denied drug
use even though he appeared to be presently under the inﬂuence of drugs.
In this case, the following [State

v.

Bishop, 146 Idaho 804, 203

P.3d 1203 (2009)] factors are present: (1) the Defendant had bulging
pockets that resembled a weapon, (2) the Defendant appeared nervous, (3)
the Defendant appeared t0 be under the inﬂuence 0f drugs, and (4) the

Defendant was uncooperative

t0

the

extent that he denied using or

possessing drugs. In addition t0 those factors, the ofﬁcer had a

tip that the

Defendant might be selling drugs from the bathroom and the ofﬁcers saw
the female suspect send a text potentially alerting the Defendant about the

police presence.

(R., pp. 90-91.)

facts that

The

district court

would lead a person

posed a safety

risk.”

(Id.)

concluded that “Ofﬁcer Ludwig articulated multiple

in his position t0 reasonably conclude that the

“Based 0n a

totality

Defendant

of the circumstances, Ofﬁcer Ludwig had

reasonable suspicion that the Defendant was armed and dangerous, thus, he was justiﬁed
in conducting a

A jury
Paraphernalia.

Terrym

frisk

0f the Defendant.”

(Id.)

found Alexander guilty of Trafﬁcking in Heroin and Possession of Drug
(R., pp.

139-140, 160-163.)

The

district court entered

sentenced Alexander to ten years with three years ﬁxed.

Alexander timely appealed.

3

Telly

v.

Ohio, 392 U.s.

1

(R., pp. 155-157.)

(1968).

(R.,

judgment and

pp 150-153, 160-163.)

IS SUE

Alexander

Did the

states the issue

district

on appeal

court err

When

it

as:

denied Mr. Alexander’s motion t0

suppress?

(Appellant’s brief, p. 7.)

The

state rephrases the issue as:

Has Alexander
suppress?

failed to

show

the district court erred

when

it

denied his motion to

ARGUMENT
The
A.

District

Court Did Not Err

When It Denied Alexander’s Motion To

Introduction

The

district court

found

that,

Ludwig had reasonable suspicion
was justiﬁed

thus he

(m R., pp.
made

factual

to believe that

appeal, Alexander argues the district court clearly erred

is

district court

Further, Alexander’s argument

properly considered

circumstances, Ofﬁcer

Standard

The
standard.

at

because,

When

all

When

all

The

it

(E Appellant’s
of the testimony

by

downplays the importance of the

m

treats the

factors like a

Contrary t0 Alexander’s argument on appeal, the

of the factors and found

Ludwig had reasonable suspicion

outside 0f Alexander’s clothing.

Idaho

fail

clothes.

considered, the district court’s factual ﬁndings were supported

checklist 0r factors t0 be weighed.

trial

0n the outside of Alexander’s

of the circumstances” standard and instead

“totality

0f the circumstances Ofﬁcer

Alexander was armed and dangerous and

Alexander’s arguments 0n appeal

substantial evidence.

w,

totality

ﬁndings and erroneously applied the applicable standards.

and Video evidence

B.

based upon the

in conducting a pat search

On

85-91.)

brief, pp. 8-22.)

the

Suppress

district court

did not

under a

totality

of the

to conduct a pat search

of the

that,

err.

Of Review

appellate court reviews the denial of a

State V. Linze, 161 Idaho 605, 607,

motion

W

t0 suppress using a bifurcated

389 P.3d 150, 152 (2016)

(citing

147 Idaho 206, 207, 207 P.3d 182, 183 (2009)). The appellate court Will accept
court’s ﬁndings of fact unless they are clearly erroneous. Li. (citing

207, 207 P.3d at 183).

However, the appellate court

w,

147

freely reviews the trial

court’s application 0f constitutional principles in light of the facts found.

Purdum, 147 Idaho

at

207, 207 P.3d at 183).

The District Court Properly Denied Alexander’s Motion To Suppress Because,
Under The Totalitv Of The Circumstances, Ofﬁcer Ludwig Had Reasonable

C.

Suspicion

The

T0

Frisk Alexander

district court

found that based upon the

Ludwig had reasonable suspicion
district court

did not

err.

An

to

weapons.” State

V.

totality

down

conduct a pat

down

search.

Henage, 143 Idaho 655, 660, 152 P.3d

known

t0 the ofﬁcers

at

“warrant a

to consider

man 0f reasonable

Li. (quoting Ter_ry V.

The ultimate inquiry

Whether the

Ohio, 392 U.S.

1,

risk

Mg; 143 Idaho
is

m

at

0f danger
660, 152

an objective one,

facts available to the

caution in the belief that the action taken

ofﬁcer would

was

appropriate.”

22 (1968)).

The Idaho Supreme Court has held
risk of danger,” such that the

The

are “evaluated in

on the scene and the inference 0f the

21 (quotations and citation omitted).

which requires the court

16, 21 (2007) (citing

Such searches

reasonably drawn from the totality of the circumstances.”

P.3d

(E R., pp. 90-91.)

search of a detainee in order t0 remove any

W_rigm, 134 Idaho 79, 82, 996 P.2d 298, 301 (2000)).

0f the facts

0f the circumstances, Ofﬁcer

ofﬁcer may, consistent With the Fourth Amendment,

“conduct a limited self—protective pat

light

Li. (citing

that “[a] person

mere knowledge

that

can be armed Without posing a

an individual has a weapon

is

insufﬁcient to justify a frisk; there must also be a basis for concluding the armed

individual

is

dangerous.

M,

143 Idaho

at

660, 152 P.3d at 21.

“Several factors

inﬂuence whether a reasonable person in the ofﬁcer’s position would conclude that a
particular person

was armed and dangerous.”

State V. Bishop, 146 Idaho 804, 819,

203

P.3d 1203, 1218 (2009). The factors include Whether:

(1) “there

were any bulges

in the

suspect’s clothing that resembled a weapon”; (2) “the encounter took place at night 0r in a

made

high crime area”; (3) “the individual

threatening 0r ﬁthive movements”; (4) “the

individual indicated that he 0r she possessed a weapon”; (5) “the individual appeared t0

be under the inﬂuence 0f alcohol or

illegal drugs”; (6) the individual

“was unwilling

cooperate”; and (7) the individual “had a reputation for dangerousness.”

to

Li. (citations

omitted).

This

list is

neither exclusive nor exhaustive, however, because the “test

is

an

objective one that asks Whether, under the totality 0f the circumstances, a reasonably

prudent person would be justiﬁed in concluding that the individual posed a risk of
danger.”

Li

together 0r

at 818,

203 P.3d

by themselves,

are

at

“Whether any of these circumstances, taken

1217.

enough

t0 justify a Terry frisk

depends 0n an analysis of

the totality of the circumstances.” Li. at 819, 203 P.3d at 1218.

Alexander argues the
erroneous factual ﬁndings.

district

court misapplied the

(E Appellant’s brief, pp.

Mp

8-1 1.)

Alexander divides up his

argument into separate discrete sections each addressing a different
clarity, this brief will

factor.

respond to the substantive sections in order; however,

(E
it is

t0 note that separating the factors into discrete sections should not take

overriding totality of the circumstances

Alexander also addresses

(E Appellant’s brief, pp.
factors t0

id.)

For

important

away from

test.

m m

11-22.)

and made

factors

factors that

However, the

were not found by the

district court.

factors are not a checklist or

be weighed against each other, but rather are considerations for the court when

evaluating the totality of the circumstances and a single factor,

by

itself,

may be enough

t0 justify a pat search.

m

Bishop, 146 Idaho

at

818-819, 203 P.3d

at

1217-1218.

Therefore, this brief will focus on the totality of the circumstances test and the substantive

arguments made by Alexander challenging the

The

1.

district court’s

A

Weapon

Is

ruling.

Had Bulging Pockets
Supported BV Substantial And Competent

District Court’s Factual Finding

That Resembled

ﬁndings and

That Alexander

Evidence

The
weapon.”

district court

(R., p. 91.)

(E

record.

found that Alexander “had bulging pockets that resembled a

Alexander argues that

this factual

Appellant’s brief, pp. 11-13.)

ﬁnding

is

not supported by the

Alexander argues that “[n]owhere in the

ofﬁcer’s testimony does he suggest that what he observed ‘resembled a weapon.”’
(Appellant’s brief, p. 12.) Alexander argues that the ofﬁcer’s testimony that “there could

be a ﬁrearm in there” does not support the
Appellant’s brief, pp. 12-13.) Alexander

The

trial

court

is

fails to

the district court clearly erred.

draw

factual inferences at a suppression

State V. Gottardi, 161 Idaho 21, 25, 383 P.3d 700,

State V. Valdez-Molina, 127 Idaho 102, 106,

132 Idaho 786, 789, 979 P.2d 659, 662

(Ct.

the trial court’s ﬁndings that are supported

V.

show

(m

court’s factual ﬁnding.

vested With the power t0 assess the credibility 0f Witnesses,

resolve factual conﬂicts, weigh evidence, and

hearing.

district

704

(Ct.

App. 2016)

897 P.2d 993, 997 (1995); State

V.

(citing

Schevers,

App. 1999)). The appellate court Will accept

by

substantial evidence.

EQ

(citing

m

Atkinson, 128 Idaho 559, 561, 916 P.2d 1284, 1286 (Ct. App. 1996)).
Here, although Ofﬁcer Ludwig never speciﬁcally stated Alexander’s bulging

pockets “resembled a weapon” there was substantial evidence from which the court could

reasonably infer that Ofﬁcer Ludwig believed the heavy weighted objects in Alexander’s

10

gym shorts were items that could be utilized as a weapon, including potentially a firearm
or a syringe:
Q. Okay. Did you believe that [Alexander] was armed and dangerous at
that point?
A. I was concerned that he was armed at the time, just based on the fact
that he was concealed in a location where I could not see the weight of the
objects in his pockets, and the fact that the person he was with was
operating a cellular telephone, potentially warning him to law
enforcement’s presence.
Q. And anything about the -- your verbal -- I’m sorry -- about how you
looked at the pocket that led you to believe there was a weapon in his
pockets?
A. Just because of the weight of it, I felt that there could be a firearm in
the wallet -- or in -- in the pockets.
(7/12/17 Tr., p. 17, L. 25 – p. 18, L. 13.)
Q. Let’s talk about the gym shorts, the weighted gym shorts. What was
concerning to you about that?
A. The concern that I had is based on my observations of the female that
the male had been notified to law enforcement’s presence and that
potentially the items in his pockets could be utilized as a weapon.
(12/29/17 Tr., p. 17, Ls. 17-22.)
Q. Did you have a chance to look at his arms or anything else?
A. Not initially, but based on the information that we had and the
observations that the calling party made in the bathroom, I believed that
there was intravenous drug use was going to be in play during this
situation and I was concerned about the presence of syringes.
(12/29/17 Tr., p. 17, L. 23 – p. 18, L. 4.)
Q. Is there a concern to you as an officer related to the presence of
weapons by people under the influence of a controlled substance?
A. Yeah. Obviously people that are under the influence of controlled
substances can act in irrational or dangerous manners. An individual that is
11

under the inﬂuence and has access t0 a knife 0r a syringe 0r anything else
can become

concerned about the

looking

potentially

become

at,

enforcement and can lash

of punishment that they’re

level

frightened

by

Q.

And

A.

in

that

was obviously

your observations 0f the defendant, you said he appeared

Was that especially a concern for you then?

Yes. Just based on the glossed-over look and the fact that he was

sweating profusely,
0r

0f law

out.

Based on the contents 0f the individual’s pockets,
something that I was concerned about.

nervous.

presence

the

it

was hard

how much of what he had

for

me

t0 tell exactly

ingested.

And just

What he had ingested

dealing With, you know,

With drugs you’re typically also dealing with weapons.
Q. In your training and experience, is it then true t0 you as an ofﬁcer that
you have seen individuals who are under the inﬂuence 0f controlled
substance or in possession 0f them to also be in possession of weapons?

A. Yes.
(12/29/17 TL, p. 18, L. 25

This case

is

— p.

In Bishop,

Bishop, 146 Idaho

1.)

distinguishable from Bishop,

(E Appellant’s brief, pp.
n.3).)

20, L.

819-820, 203 P.3d

at

“felt” that

[and] everything about [the situation]
3”
weapon 0n him. (emphasis

1218-1219 (“[Ofﬁcer] Miller testiﬁed that he

made me feel

original).)

were not relevant and could not be

P.3d

1219.

relied

Ofﬁcer Miller did not

holding contained a weapon.

Li.

Nor

...,

physical

that [Bishop]

The Court found

feelings

Further,

upon by Alexander.

Bishop “could” have a weapon.

decided to conduct the frisk because Bishop’s ‘statements

at

relied

is

12-13 (citing Bishop, 146 Idaho at 819 n.3, 203 P.3d at 1218

Ofﬁcer Miller testiﬁed he
at

which

upon

that

could possibly have a

Ofﬁcer Miller’s subjective

t0 justify a frisk.

testify that

body language,

Li. at 820,

203

he thought the bag Bishop was

did Ofﬁcer Miller “report observing any unusual

12

bulges in Bishop’s clothing or other facts that would have indicated that Bishop was
can'ying a weapon.” Li. at 821, 203 P.3d at 1220.

Here, Ofﬁcer Ludwig did not testify about his subj ective feelings. Ofﬁcer
testiﬁed about his observations. Unlike the ofﬁcer in

(E

unusual bulges in Alexander’s pockets.
12/29/17 Tr., p. 17, Ls. 17-22.)

Mp, Ofﬁcer Ludwig ﬂ observe
—

7/12/17 Tr., p. 17, L. 25

m,

Further, unlike the ofﬁcer in

23 —

district court’s

weapon.

ﬁnding

considered in

its totality,

Unlike the ofﬁcer in

m,

Who

When

district court clearly erred

(Appellant’s brief, pp. 14-15.)

Ofﬁcer Ludwig’s testimony nor the Video supports the

While

it is

true that

L. 11

—p.

(E 7/12/17

It

when

Found That Alexander

it

Tr., p. 6, L.

testify that

25 —

found that Alexander

Alexander argues that neither
district court’s factual

Ofﬁcer Ludwig did not speciﬁcally

appeared nervous, he did repeatedly
strangely.

shorts resembled a

only testiﬁed as to his subjective feelings,

The District Court Did Not Clearly Err
Appeared Nervous

appeared t0 be nervous.

id.)

gym

t0 obj ective facts that supported the district court’s ﬁnding.

Alexander argues that the

(E

(E 12/29/17

the evidence supports the

that the observable bulges in Alexander’s

Ofﬁcer Ludwig testiﬁed

2.

When

p. 18, L. 4.)

p. 18, L. 13;

Ofﬁcer Ludwig

testiﬁed that intravenous drug users, like Alexander, often carry syringes.

Tr., p. 17, L.

Ludwig

testify that

ﬁnding.

Alexander

Alexander was sweating and acting

p. 8, L. 20, p. 21, Ls. 5-21;

12/29/17 Tr., p. 14,

17, L. 16.)

However, contrary

to Alexander’s

argument 0n appeal, the

district court’s factual

(E g; EX. C.

at

0:42 to 1:07.)

For example, immediately prior to the pat search, Alexander appears

t0

be nervously

ﬁnding

is

supported by the Video evidence submitted.

13

pacing and his vocal inﬂection, While also potentially indicative of drug use, could also

(E

be indicative of nervousness.

This evidence, combined with Ofﬁcer Ludwig’s

id.)

testimony that Alexander was sweating profusely (Which can be a
nervousness), supports the district court’s ﬁnding.

The

common

district court’s

sign of

ﬁnding

not

is

clearly erroneous.

The District Court Correctly Found That Alexander Appeared T0 Be
Under The Inﬂuence Of Drugs

3.

The
drugs[.]”

found that Alexander “appeared to be under the inﬂuence of

district court

(R., p. 91.)

On

appeal, Alexander does not challenge this ﬁnding.

Appellant’s brief, pp. 15-16.)

(E

Instead Alexander shifts the argument, and argues that

Ofﬁcer Ludwig made a generalized statement regarding the dangerousness of individuals
under the inﬂuence, and not a speciﬁc statement regarding Alexander’s dangerousness.

(m

id.)

However,

as articulated in Bishop, the factor only requires that the particular

person “appeared t0 be under the inﬂuence of alcohol 0r

ﬁthher requirement for consideration of this

illegal

drugs” and there

is

no

factor:

Several factors inﬂuence whether a reasonable person in the ofﬁcer’s
position

would conclude

a

that

particular

person

was armed and

dangerous. These factors include: whether there were any bulges in the
suspect’s clothing that resembled a weapon; Whether the encounter took

place late at night 0r in a high crime area; and Whether the individual

made

threatening or furtive movements, indicated that he 0r she possessed a

weapon, appeared nervous 0r agitated, appeared t0 be under the
inﬂuence of alcohol 0r illegal drugs, was unwilling to cooperate, 0r had a
reputation for being dangerous.

Bishop, 146 Idaho at 819, 203 P.3d
recognizes the fact that someone

irrational 0r rash conduct.

Who

at

is

1218 (emphasis added).

This Bishop factor

under the inﬂuence of drugs

E, gg, State V. Johnson,
14

may engage

in

137 Idaho 656, 661, 51 P.3d 1112,

1117

(Ct.

App. 2002)

(the ofﬁcer

had a reasonable suspicion

that

Johnson was under the

inﬂuence and nervous which increased the risk that Johnson might engage in “rash”
conduct).

Thus, While Ofﬁcer Ludwig did also testify as t0 his concern regarding the
connection between illegal drugs and weapons, this additional concern does not change
the fact that he also testiﬁed that Alexander appeared t0 be under the inﬂuence of illegal

drugs.

to

The

district court

made an unchallenged

be under the inﬂuence, and thus, the

The

4.

Was

District

factual

district court

Because

that

Alexander appeared

properly applied this

Court Did Not Clearly Err

Uncooperative

ﬁnding

When

It

m

factor.

Found That Alexander
The Existence Of

Denied

Alexander

Observable Facts

Alexander argues the

district court

cooperate’ used in Bishop, t0

mean

“misunderstood the meaning of ‘Willingness to

admitting to the ofﬁcer’s accusations 0f criminal

conduct, Which has n0 bearing 0n the analysis of Whether there

individual

argument

is

is

armed and dangerous.”

individual

(Appellant’s brief, pp.

not supported by plain language in

Supreme Court

in

m

was “unwilling

stated that

Mp.

one factor that

t0 cooperate.”

The Court did not provide a deﬁnition

is

m,

As

may be

a reason to believe the

cited above, the Idaho

considered

146 Idaho

at

Alexander’s

17-18.)

is

Whether the

819, 203 P.3d at 1218.

E

for the term “unwilling t0 cooperate.”

This makes sense because the “totality of the circumstances”
these factors depends 0n each particular circumstance.

purposes behind a “totality of the circumstances”

15

test to

It

test requires that

id.

each of

would be contrary

to the

provide a narrow deﬁnition of

The

the circumstances t0 be considered.

language of this factor as articulated in

believe that Alexander

existence of plainly observable facts.

and appeared

indicative 0f drug use,

1:04.)

Despite

that,

it is

Ofﬁcer Ludwig could reasonably

to cooperate because

Alexander was denying the

Alexander had track marks 0n his arm, an abscess
be under the inﬂuence of drugs. (EX. C.

0n the same

a level 0f uncooperativeness and

this as a factor as part

5.

t0

fails.

ﬁnding was clearly erroneous.

Alexander denied shooting up in the bathroom.

level of uncooperativeness is not

away,

district court’s

This argument also

was unwilling

properly looked to the plain

m.

Alexander also argues that the
(Appellant’s brief, p. 18.)

district court

of the

totality

this

for the district court t0 consider

of the circumstances.

Of Reasonable

Suspicion

Alexander argues the Blue Sky Bagel employee’s report

t0 police

speculation and could not be used as a factor to justify the pat search.

pp.

While

The Blue SkV Bagel Employee’s Report T0 The Police Supported The
Finding

brief,

id.)

0:42 t0

level as physical resistance or running

was proper

it

(E

at

19-20.)

Alexander argues

that,

“Like an

unsupported speculation or concern that a crime
warrantless search 0r seizure.”

“Whether information from

upon

(SiAppellant’s

hunch’

a tipster’s

taking place cannot justify a

(Appellant’s brief, p. 20 (citing State V. Zapata—Reyes,

144 Idaho 703, 708, 169 P.3d 291, 296

suspicion depends

may be

‘ofﬁcer’s

was based upon

(Ct.

App. 2007).) Alexander’s argument

[a citizen informant] is sufﬁcient to create

fails.

reasonable

the content and reliability 0f the information presented

by

the

source, including Whether the informant reveals his or her identity and the basis 0f his 0r

her knowledge.” Zapata-Reyes, 144 Idaho

at

707-08, 169 P.3d at 295-296 (citing State V.

16

m,

135 Idaho 99, 101, 15 P.3d 334, 336 (Ct. App. 2000)).

standing alone,

generally not enough to justify a stop because an

is

“An anonymous
anonymous

seldom demonstrates the informant’s basis of knowledge or veracity.”
135 Idaho

known

citizen informant rather than

identity,

Which

carries

an anonymous

tipster, the citizen’s disclosure

0f her

the risk of accountability if the allegations turn out t0 be

deemed adequate

fabricated, is generally

m,

“However, Where the information comes from a

15 P.3d at 336).

at 101,

alone

tip

Li. (citing

tip,

show

t0

veracity and reliability.”

Li. (citations

omitted).

Here, the information

came from a known

citizen informant, the

Blue Sky bagel

employee, and thus can generally be deemed adequate to show veracity and
Further, the

known

—

amount of time
id.)

The

bathroom

believed the

towards a

this

man and woman had

Tr., p. 11, L. 15

—p.

The employee

(E 7/ 12/ 17

Ofﬁcer Ludwig
sitting at

same man and woman had spent a
t0

and from the bathroom.

received.

(E

id.)

spent

all that

time.

man and woman were back

(E

id.)

this

large

(E
same

The employee

in the store

0n

(E

id.)

this day.

an employee surreptitiously directed him

arrived,

a table, and that

Tr., p.

12, L. 7, p. 12, L. 17

selling and/or using drugs in this bathroom.

also reported that this

woman

Ludwig had

speculation.

in the store before.

and had repeatedly gone

man and woman were

When

id.)

Visit this

mere

employees subsequently found narcotics paraphernalia in

which

The employee

(E

in the bathroom,

store

in

21 —p. 17, L. 10; 12/29/17

During that previous

p. 13, L. 14.)

the

man and woman had been

reported that this same

6, Ls. 8-20, p. 15, L.

was more

citizen’s report

reliability.

woman matched

the description that Ofﬁcer

This report was not unsupported speculation, but rather a

17

report from a

known

citizen informant

corroborated by Ofﬁcer Ludwig’s

As

a result,

it

own

was reasonable

based upon

facts that

were

at least partially

observation.

for the ofﬁcer t0 rely

upon

the

known

informant’s

information that Alexander and his Wife were dealing and/or using drugs in the Blue Sky

Bagel bathroom. Potential drug dealing has also been recognized as increasing the risk to
the ofﬁcer and

frisk

was

is

a valid factor for the Court to consider

a

lawful.

For example, in State
(Ct.

when determining Whether

V.

Crooks, 150 Idaho 117, 120-121, 244 P.3d 261, 264-265

App. 2010), the ofﬁcer did not

however, the Court 0f Appeals

still

The Court found

a drug crime.

faced by ofﬁcers

When

testify that there

were any bulges

in

Crook’s clothing;

held the frisk was valid, due in part to the existence of

that other courts

“have regularly recognized the danger

confronting drug enterprises and have frequently validated

elevated investigatory techniques in these situations even where other indicia that a

suspect

is

armed and dangerous

ﬁthher held

that,

are absent.”

Li. at 121,

244 P.3d

at

265.

The Court

“[g]iven our recognition 0f the reasonableness of the belief that drug

crimes are often accompanied by weapons use, and that the need to promptly neutralize
this risk is crucial t0

drug dealing

is

ofﬁcer safety,

we

conclude that the presence 0f organized or ongoing

a factor t0 be considered

When determining Whether

a frisk

was

lawﬁll.”

Li.

Here, the

known

citizen informant reported that

Alexander was dealing or selling

drugs in the bathroom, Alexander had indicia of drug use 0n his arms, and he appeared t0

be under the inﬂuence 0f drugs and had heavy objects in his
court properly considered the

known

citizen’s report

18

gym

shorts.

The

district

of drug activity and properly

concluded, under the totality of the circumstances, that the Ter_ry frisk did not Violate

Alexander’s

rights.

Alexander has failed to show the

district court erred.

CONCLUSION
The

state respectfully requests this

Court afﬁrm the judgment of the

district court.
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